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this case, and that arises under the sixth exception, and also on 
the defendant's second prayer, contained in the seventh exception. 

In regard to the alleged injury to the wall of the plaintiff, 
complained of as a trespass in the second count of the declara- 
tion, the defendant offered to prove, in har of the right of action 
therefor, that such wall was used by him in the erection of an ad- 
joining building, in the manner testified to, under and by authority 
of an express parol agreement with the plaintiff ; the plaintiff 
agreeing and directing that the wall should be used in the man- 
ner it was by the defendant. This evidence was excluded, as being 
insufficient under the pleadings, to bar the right to recover for the 
alleged trespass, but was admitted in mitigation of damages. 

We think the Court committed no error in ruling as it did in 
regard to this question. The case was tried on the general issue 
plea alone. If license had been specially pleaded, as must be 
done in actions of trespass when the defendant seeks to justify 
by the authority of the plaintiff, or those under whom he claims 
(1 Chit. PI. 491, 505), the evidence offered would have been 
clearly admissible in bar of the right to recover. The right to 
maintain the plea of license by such evidence as was here offered, 
is fully sustained by the authorities ; the Statute of Frauds in 
such case not applying : Crosby v. Wadsworth, 6 East 611 ; 
Carrington v. Boots, 2 M. & W. 248 ; 2 Greenl. Ev., sec. 628 ; 
Crane v. Grough, 4 Md. 316. But license from the plaintiff not 
having been specially pleaded, the evidence was inadmissible to 
defeat the action, under the general issue simply. It was pro- 
perly admitted, however, in mitigation of damages. 

It follows, from what we have said in reference to the admissi- 
bility of this evidence, that the defendant's second prayer was 
properly refused by the court below. 

The judgment will be reversed, and a new trial awarded. 



United States District Court, Southern District of New York. 
THE STEAMSHIP CIRCASSIAN. 

A material-man furnishing supplies to a domestic vessel in a home port has no 
lien by the general maritime law. 

Such a lien may exist by the law of the state where the supplies are furnished, 
but it can be enforced in rem only by the United States courts. 

Where such a lien exists by the local law, it may now, under admiralty rule 
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12, as amended in 1872, be enforced by the United States courts by a libel 
in rem. 

But that amended rule does not apply to cases where the supplies were furnished 
before the amendment went into effect. 

History of Bale 12, and the decisions under it. 

This was a libel filed to recover against the steamship Circas- 
sian the sum of $3936 for coal and wood furnished to her at New 
York, in October 1866, she being then a domestic vessel, owned 
in New York, and bound on a voyage to Europe. The debt was 
contracted at the request of the agent of the vessel, the supplies 
were put on board of the vessel, and receipted for by the master, 
they were proper supplies for her intended voyage, and credit 
was, in fact, given to the vessel, because of the want of pecuniary 
responsibility of the owner of the vessel. The libellants supposed 
at the time that the statute of New York would give them a lien 
which they could enforce by proceedings in rem against the vessel, 
according to the mode prescribed by that statute. The libel 
alleged that the claim was by the maritime law, a lien on the 
vessel, and also that it was, at the time the supplies were fur- 
nished, and now is a lien on the vessel by the law of the state of 
New York. 

W. W. Goodrich and W. B. Beebe, for libellant. 

W. A. Butler and T. E. Stillman, for claimant. 

Blatchford, J. [After stating the facts.] — After the deci- 
sion in the case The General Smith, 4 Wheat. 438, in 1819, it 
was no longer open to question, in the courts of the United 
States, that, where necessaries are furnished to a vessel in the 
port or state where she belongs, the general maritime law does 
not give to the party furnishing them a lien on the vessel herself 
for his security. The point arose directly, in that case, and was 
necessarily decided. The vessel was owned in Baltimore, and the 
supplies were furnished to her at Baltimore. The Supreme Court 
held that there was no lien by the law of Maryland. This being 
so, there was no lien at all, and no foundation for the suit, which 
was one in rem, unless there was a lien by the general maritime 
law. The Supreme Court decided that there was no lien by the 
general maritime law. This decision has been recognised as a 
correct one in numerous cases since, which have come before the 
Supreme Court, to and including the case of The Kalorarna, 10 
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Wall. 204, 208, 211, at the December Term, 1869, in which last 
case it is said that " the question was put at rest" by the decision 
in the case of The General Smith. It had become a rule of 
property, established for nearly fifty years, when the supplies in 
the present case were furnished. 

In the opinion of the court, in the case of The General Smith, 
is was remarked that, "in respect to repairs and necessaries in 
the port or state to which the ship belongs, the case is governed 
altogether by the municipal law of that state, and no lien is im- 
plied, unless it is recognised by that law." This remark was 
understood to suggest that, where the municipal law of the state 
gave or recognised the lien, it would be enforced in the Admiralty 
Court. Accordingly, in the case of Peyroux v. Howard, 7 Pet. 
324, in 1833, it was held that the District Court had jurisdiction 
of a suit in rem against a vessel for materials supplied and work 
performed, in repairing her at New Orleans, on the ground that 
the contract was a maritime contract, that the service was to be 
performed within the ebb and flow of the tide, and, therefore, 
within the jurisdiction of the Admiralty, and that the local law 
of Louisiana gave a lien in the case. 

In Steamboat Orleans v. Phoebus, 11 Pet. 175, in 1837, it was 
stated that the decision in Peyroux v. Howard proceeded on the 
ground that, where the contract was a maritime one and the state 
law gave a lien, the Admiralty had, in the first place, jurisdic- 
tion of the contract, as a maritime one, and then, finding that the 
lien had, by the state law, attached, would enforce such lien 
according to the mode of administering remedies in the Admiralty. 
The jurisdiction of the Admiralty was regarded as vesting under 
the laws of the United States, and not under the local law of the 
state, the latter law only conferring the right to a lien, which the 
Admiralty, having jurisdiction of the maritime contract, would 
enforce by the appropriate Admiralty remedy. Accordingly, the 
court decided that the Admiralty Court had no jurisdiction of a 
suit in rem against a vessel, to recover a claim by a master for his 
wages, as master, and for necessaries advanced by him to the 
vessel, while he acted as master, because the services and dis- 
bursements were not maritime, and that it made no difference 
that a lien was given by the loeal law, so long as the contract 
was not maritime. 

Following out these principles, it was stated by the Supreme 
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Court, in People's Ferry Co. v. Beers, 20 How. 393, 402, in 1857, 
that it had never sanctioned the doctrine that Admiralty juris- 
diction in rem existed against a vessel, to enforce a carpenter's 
bill for work and materials furnished in constructing the vessel, 
because a lien had been created by the local law of the state 
where the vessel was built. 

At the December Term, 1844, the Supreme Court, in the exer- 
cise of what it regarded as the authority given to it by the sixth 
section of the Act of August 23d, 1842 (5 U. S. Stat, at Large 
518), to prescribe and regulate the forms of process and the forms 
and modes of framing proceedings and pleadings, and generally 
the forms and modes of proceeding to obtain relief, and generally 
to regulate the whole practice in suits in Admiralty in the Federal 
Courts, promulgated the following rule, to take effect from the 
1st of September 1845, as a rule for the regulation and govern- 
ment of the practice of the Circuit and District Courts of the 
United States in suits in Admiralty on the instance side of the 
courts : " Rule 12. In all suits by material-men for supplies 
or repairs, or other necessaries, for a foreign ship, or for a ship 
in a foreign port, the libellant may proceed against the ship 
and freight in rem, or against the master or owner alone in per- 
sonam. And the like proceeding in rem shall apply to cases of 
domestic ships, where, by the local law, a lien is given to ma- 
terial-men for supplies, repairs or other necessaries." This rule 
recognised, in regard to domestic vessels, the principles as to liens 
which the Supreme Court understood to be recognised by the 
cases of The General Smith, Peyroux v. Howard, and Steamboat 
Orleans v. Phoebus, and established no new rule or practice. 
Those principles were, that where repairs were made or neces- 
saries were furnished to a vessel in the port or state to which she 
belonged, the case was governed by the local law of the state, 
and no lien was implied unless it was recognised by that law ; 
but that if the local law gave the lien, it might be enforced in 
Admiralty. The Supreme Court stated the principles in those 
terms, in 1847, in New Jersey Steam Navigation Company v. 
Merchants Bank, 6 How. 344, 391. 

At the December Term, 1858, in Allen v. Newberry, 21 How. 
244, the Supreme Court held that the District Court for Wis- 
consin had no jurisdiction of a libel in rem against a vessel for 
the loss of goods shipped on board of the vessel at one port in 
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Wisconsin, to be delivered at another port in Wisconsin, and, at 
the same term, in Maguire v. Card, Id. 248, it held that the Dis- 
trict Court for California had no jurisdiction of a suit in rem 
against a vessel to recover for coal furnished to it in California, 
it being engaged in trade exclusively within California, although 
a lien for the coal was the given by local law of California. The 
court then proceeded, at the same term, to repeal the 12th Rule 
of December Term, 1844, and to substitute in its place the follow- 
ing rule of practice, to take effect from May 1st 1859 : " In all 
suits by material-men for supplies or repairs, or other neces- 
saries, for a foreign ship, or for a ship in a foreign port, the 
libellant may proceed against the ship and freight in rem or 
against the master or owner alone in personam. And the like 
proceeding in personam, but not in rem, shall apply to cases of 
domestic ships, for supplies, repairs or other necessaries." The 
first sentence of the new rule was in the same words as the first 
sentence of the old rule. The second sentence of the old rule 
read as follows : " And the like proceeding in rem shall apply to 
cases of domestic ships, where, by the heal law, a lien is given to 
material-men for supplies, repairs or other necessaries." The 
words in italics in the old rule were omitted in enacting the new 
rule, and the words in italics in the new rule were inserted in 
enacting that rule. By the new rule, the court intended to pro- 
vide, and did provide, that a proceeding in rem should not be 
allowed in the Admiralty against a domestic ship, for supplies, 
repairs or other necessaries, furnished to her, even though a 
lien on the vessel was given therefor to the material-men by the 
local law. The right to proceed in rem against the vessel in the 
Admiralty, in the case of Maguire v. Card, was given by the 
letter of the old rule, then in force, but the court held that it 
did not extend to a contract growing out of the purely internal 
commerce of a state, and not extending to or affecting other 
states, or foreign countries. It is also said, in its opinion in the 
case, referring to the new 12th Rule, that it had provided, by 
that rule, for leaving all liens which depended on the state laws, 
and did not arise out of maritime contracts, to be enforced by the 
state courts. 

The purport and meaning of the new 12th Rule were explained 
by the Supreme Court in the case of The St. Lawrence, 1 Black 
522, in 1861. The case was one of supplies furnished to a domestic 
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vessel, at New York, in regard to which a lien on the vessel had 
been acquired under the local law, and a suit in rem, to enforce 
the lien, had been brought in the District Court, against the vessel, 
before the new 12th Rule took effect. The Supreme Court held 
that the libellant was entitled to a decree. It upheld the jurisdic- 
tion of the Admiralty to enforce such a lien, founded on a maritime 
contract, even though the lien was created by the local law, and 
did not exist as a maritime lien. It stated that the alteration in 
the 12th Rule applied altogether to the process to be used, and 
had no relation to the question of jurisdiction ; that, in reference 
to the enforcement of a maritime contract, justiciable in the 
Admiralty, Congress, and the Supreme Court, by authority of 
Congress, had a right to prescribe whether the jurisdiction should 
be exercised by an attachment of property, or merely by a suit 
against a person, or by both ; that the contract, if maritime, was 
equally within the jurisdiction of a Court of Admiralty, whether 
process against the vessel were issued, because the supplies were 
presumed to be furnished on her credit, under the maritime code, 
or because a lien on the vessel therefor was given by the local 
law, or whether only process against the person were issued, 
because the supplies were presumed, by the maritime code, to be 
furnished on the personal credit of the master or owner of the 
vessel, and no lien therefor was given by the local law ; that the 
old 12th Rule, as well as the new 12th Rule, was merely " a rule 
of practice ;" that a lien given by a state law was enforced in the 
Admiralty, not as a right which the Admiralty Court was bound 
to carry into execution on the application of the party, but as a 
discretionary power; and that the repeal of the old 12th Rule 
proceeded on the ground that it was not convenient or practicable 
for the Admiralty Court to enforce liens which rested on the local 
law for their support. The old 12th Rule was held to apply to 
cases commenced before the new 12th Rule took effect, and the 
new 12th Rule was held not to apply to such cases. 

At the December Term, 1866, the Supreme Court, in The Moses 
Taylor, 4 Wall. 411, had under consideration a statute of the state 
of California, which made a vessel liable for services, supplies, ma- 
terials, and some other matters of contract, and sundry torts, and 
constituted such causes of action liens on the vessel and authorized 
actions for such causes to be brought directly against the vessel, by 
name, with an attachment of her, and, if a judgment should be 
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recovered, a sale of her, to satisfy the judgment. The Court held 
that such statute, to the extent in which it authorized actions in 
rem against vessels for causes of action cognisable in the Admiralty, 
invested the Courts of California with Admiralty jurisdiction ; that 
the cognisance by the Federal Courts of civil causes of Admiralty 
and maritime jurisdiction had been made exclusive by Congress ; 
and that the state court of California had no jurisdiction of a pro- 
ceeding in rem against a vessel, under such statute, for a breach of 
contract by her owner to transport a passenger from New York to 
San Francisco. 

In the case of The ffine v. Trevor, at the same term, 4 Wallace 
555, s. c. 6 Am. Law Reg. N. S. 586, the Supreme Court had 
under consideration a statute of Iowa, which gave a lien on a 
vessel for injury to property by such vessel, and authorized the 
seizure and sale of the vessel therefor, without any process against 
her owner or master. It held that a state court of Iowa had no 
jurisdiction, under that statute, of such direct proceeding against 
a vessel for such a cause of action, for the reason that the cause 
of action was one of Admiralty cognisance, and within the exclu- 
sive jurisdiction of the Admiralty Courts of the United States. 

In March 1869, the Court of Appeals of this state, in the case 
of The Steamboat Josephine, 39 N. Y. 19, following the two de- 
cisions in 4 Wallace, held that a proceeding against a vessel, by 
name, in a state court in New York, under the New York statute 
of April 24th 1862 (Laws of 1862, chap. 482), on a lien given by 
such statute for supplies furnished to the vessel, was void, for 
want of jurisdiction, because exclusive cognisance of such a pro- 
ceeding belonged to the District Courts of the United States, the 
contract being a maritime one. This view was reiterated by the 
same court, in Brookman v. Eamill, in May 1871, 43 N. Y. 
554. Judge Rapallo, in delivering the opinion of the Court, in 
that case, says, with great accuracy : " Although our Courts of 
Admiralty may not recognise the lien of material-men for sup- 
plies to domestic vessels, not deeming the credit given to the 
vessel, they have retained jurisdiction over the subject of these 
claims, and whatever restrictions now exist as to the remedy are 
self-imposed by our own courts, and do not arise from any lack 
of jurisdiction over the subject. In view of the doctrine of the 
case of The St. Lawrence I can see no want of power in the 
Supreme Court, should it see fit so do, to restore the Rule of 
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1844, or to allow a remedy in rem to material-men in all cases. 

. . . And, if the necessities of commerce require that, in 
this country, there should be a remedy in rem in all cases of ma- 
terial-men, it is much more appropriate that it should be adminis- 
tered by the Courts of Admiralty, than under the laws which 
may, from time to time, be in force in the several states, especi- 
ally in respect to vessels not engaged exclusively in the internal 
commerce of a state, but which may be subject to liabilities in- 
curred in different states, or in foreign countries, in favor of per- 
sons other than the attaching creditor." 

In this state of the decisions, the Supreme Court, on the 6th 
of May 1872, amended the 12th Rule, so as to make it read as 
follows : " In all suits by material-men, for supplies or repairs, 
or other necessaries, the libellant may proceed against the ship 
and freight in rem, or against the master or owner alone in per- 
sonam." The 12th Rule of May 1, 1859, which was so amended, 
read thus : " In all suits by material-men for supplies or repairs, 
or other necessaries, for a foreign ship, or for a ship in a foreign 
port, the libellant may proceed against the ship and freight in 
rem, or against the master or owner alone in personam. And 
the like proceeding in personam, but not in rem, shall apply to 
cases of domestic ships, for supplies, repairs or other necessaries." 
The words in italics above, in the Rule of 1859, were stricken 
out, and that was the only change made, to arrive at the Rule of 
1872. 

What is the meaning and effect of the Rule of 1872 ? The 
Rule of 1859, recognising the law of the courts of the United 
States as to maritime liens for supplies, &c, gave process 
in rem or in personam, optionally, in case of supplies, &c, to a 
foreign ship, or a ship in a foreign port ; and gave process in per- 
sonam, but not in rem, in case of supplies, &c, to a domestic ship. 
Jurisdiction of all contracts for such supplies, &c, belongs to Courts 
of Admiralty of the United States, under the Constitution and 
statutes, because such contracts are contracts of Admiralty and 
maritime jurisdiction, but process in rem was allowed, by the 
Rule of 1859, only in case of a foreign ship, and was refused in 
the case of a domestic ship. The Rule of 1872 provides, and was 
intended to provide, that, in every case of a contract for supplies, 
&c, to a vessel domestic or foreign, being a maritime contract, 
process in rem against the vessel, or in personam against her 
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master or owner, may, optionally, be resorted to, where a suit is 
required to enforce the contract. 

The libel in this case was filed on the 21st of May 1872. The 
coal was furnished in 1866. The suit was brought after the 
Rule of 1872 went into effect, but the supplies were furnished 
before that rule went into effect. When the supplies were fur- 
nished no process in rem could be issued against the vessel there- 
for. There was no lien on the vessel therefor by the general 
maritime law, and the 12th Rule of 1859 forbade the issuing of 
process in rem against the vessel, because she was a domestic 
vessel. The contract was made in view of this state of things, 
and no remedy in rem existed under the state law, because the 
provision therefor was void. The Rule of 1872 now comes into 
effect. But, in the absence of all words indicating an intention 
that the rule shall apply to cases of supplies, &c, furnished 
before the rule took effect, it must be held, on familiar principles 
of interpretation, to apply only to cases of supplies, &c, fur- 
nished after it takes effect. The same principle which always 
applies to the interpretation of a statute must be applied to the 
construing of this rule. All statutes are to be considered pro- 
spective, unless the language is express to the contrary, or there 
js a necessary implication to that effect : United States v. Heth, 
3 Cranch 399 ; Harvey v. Tyler, 2 Wall. 328, 347. There is 
nothing in the Rule of 1872 to indicate an intention to give a 
remedy in rem against a domestic vessel where the supplies, &c, 
were furnished before the rule took effect. 

Another consideration is of force. The Supreme Court on the 
6th of May 1872, expressly state that they amend the 12th Rule 
of 1859 so as to read thus and so. They do not repeal the 12th 
Rule of 1859. By their order of May 1st 1859, they repealed 
the 12th Rule of December Term, 1844, and prescribed a new 
12th Rule. The 12th Rule of 1859 is amended from and after 
May 6th 1872, so as to read in the new form thereafter, in respect 
to suits to be brought thereafter, for supplies, &c, to be furnished 
thereafter. In respects to suits brought before May 6th 1872, 
and on or after May 1st 1859, for supplies, &c, furnished between 
those dates, and in respect to suits brought on or after Mav 6th 
1872, for supplies, &c, furnished before May 6th 1872, and 
after the 12th Rule of 1859 went into operation, that rule is to 
govern ; for, it is still left in force in respect to cases not covered 
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by the amendment of 1872. That rule expressly forbides pro- 
cess in rem in the present case. 

It results that the libel must be dismissed, with costs. 



United States District Court, District of Maryland. 
IN RE ESTATE OF KIRKLAND, CHASE & CO., BANKRUPTS. 

Ship carpenters have a lien for repairs made to a domestic vessel which may be 
enforced by a proceeding in rem. 

The " Rules of Practice," of the Supreme Court in Admiralty proceedings, arc 
merely intended to regulate the remedy, and have no relation to the question of 
jurisdiction. 

The amendment to the 12th Rule, providing that material-men furnishing sup- 
plies or repairs may proceed against the ship and freight in rem, is applicable to 
all suits instituted since May, 1872, for supplies or repairs, no matter whether they 
were furnished before or since the adoption of the amendment. 

Remedial statutes which do not impair contracts nor disturb absolute vested 
rights, may be retroactive in their effect without being unconstitutional. 

This was a petition filed against the assignee in bankruptcy of 
Kirkland, Chase & Co., by Wellend & Buck, ship carpenters, 
claiming payment, as preferred creditors, out of the proceeds of 
the sale of a vessel to which they had made repairs. 

J. Stewart and F. J. Brown, for petitioners. 

Brown ft Brune, contra. 

Giles, J. — Three objections have been raised to the relief asked 
in this case. The first objection is, that it does not appear that 
the repairs were made on the credit of the vessels. There is no 
force in this objection. The repairs were originally charged on 
the books of the petitioners to the different vessels, and one of the 
firm swears that they were always made on the credit of the 
respective vessels and on the orders of the master. It is true the 
ship carpenters subsequently made out a general account against 
the firm of Kirkland, Chase & Co., including these different repairs ; 
but I am of the opinion that the cases of The Grapeshot and The 
Guy, 9 Wall. 129 and 758, and the cases of The Lulu, Kalorama 
and Ouster, 10 Wall. 192 and 204, and The Patapsco, 13 Wall. 
329, dispose of this objection. 

The next point raised by the learned counsel for the defendants 



